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DECLARATION OF COVENANTS, CONDITIONS AND RESTRICTIONS
FOR
THE OAKS AT MILLERS CREEK

THIS DECLARATION OF COVENANTS, CONDITIONS AND RESTRICTIONS FOR

THE OAKS AT MILLERS CREEK, made this_# day of August, 2006, by K. T. ISENHOUR,
INC., a North Carolina Corporation (“Declarant”).

WITNESSETH:

‘WHEREAS, Declarant is the owner in fee simple of certain real estate situated in or near
the City of Lexington, County of Davidson, and State of North Carolina, more particularly
described on Exhibit A attached hereto and made a part hereof, together with all buildings and
improvements now or hereafter constructed or located thereon, and all rights, privileges,
easements and appurtenances belonging to or in any way pertaining to said real estate; and

NOW, THEREFORE, Declarant, as the owner of said property, hereby declares as
follows:

ARTICLE]
DEFINITIONS

Definitions. As used herein, the following words and terms shall have the followiné
meanings:

1.1  Association. The Oaks at Millers Creek Owners Assaciation, Inc., a nonprofit
corporation organized under the North Carolina General Statutes,
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1.2 Board. The Executive Board of the Association.

1.3 Bylaws. The Bylaws of the Association which have been adopted by the
Association,

1.4 Common Elements. All portions of the property owned by the Association for the
common use and enjoyment of the owners. The common area to be owned by the Association at

time of first conveyance of first unit, except the Units. Limnited Common Elements are Common
Elements,

1.5 Common Expenses. Expenditures made or liabilities incurred by or on behalf of
the Association, together with any allocations to reserves.

1.6 Declarant. K. T. Isenhour, Inc a North Carolina Corporatlon and any other
owner who has executed this Declaration except First Mortgagees and except persons whose
interests in the Property will not be conveyed to Unit Owners.

1.7 Declarant Control Period. The period commencing on the date hereof and _
contmumg until the earlier of (1) the date two (2) years after Declarant has ceased to offer Units
for sale in the ordinary course of business, or (i) the date upon which Declarant surrenders
control of the Unit, or (jii) the date one hundred twenty (120) days after the Declarant has

conveyed seventy-five percent (75%) of the maximum number of Units which Declarant may
create on the Property.

&
g

1.8  First Mortgage and First Mortgagee. A First Mortgage is a mortgage or deed of
trust which has been recorded so as to give constructive notice thereof, and which is a first lien
on the Unit or Units described therein. A First Mortgagee is the holder, from time to time, of a v
First Mortgage as shown by the records of the Office of the Register of Deeds for Davidson 3!
County, North Carolina, in which the First Mortgage is recorded, including the Federal National ‘
Mortgage Association and including a purchaser at foreclosure sale upon foreclosure of a First
Mortgage until expiration of the mortgagor’s period of redemption. If there be more than one
holder of a First Mortgage, they shall be considered as, and act as, one First Mortgage for all
purposes under this Declaration and the Bylaws.
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1.9 Occupant(s). Any person or persons in possession of a Unit, including Unit
Owners, the family members, lessees, guesis and invitees of such person or persons, and fam:ly
members, guests and invitees of such lessees.

1.10 Person. A natural person, corporation, partnership, trust' or other legal or

commercial entity, or any combination thereof.
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1.11  Plans. The plans of the Townhome(s), including a survey map depicting the
Townhome(s) (the “Map™) recorded in Plat Book 48, Page 8, in the Office of the Register of
Deeds for Davidson County, North Carolina, and made a part of this Declaration.

1.12 Property. The real estate described in Plat Book 48, Page 8, Davidson County
Registry, together witk: all building and improvements now or hereafter constructed or located

thereon, and all rights, privileges, easements and appurtenances belonging to or in any way
pertaining to said real estate.

.13 Rules and Regulations. The rules and regulations of the Townhome(s)
promulgated by the Board or the Association from time to time.

.14 Special Declarant Rights. The rights for the benefit of a Declarant, including but
not limited to the following: to complete the improvements indicated on the Plans; to maintain
sales offices, management offices, models and signs advertising the Units; to exercise any
development rights; to use easements through the Common Elements; to elect, appoint or
remove members of the Board during the Declarant Control Period.

115 Units. Any “as built” lot means as shown on any recorded “as-built” plat,
whether or not contained solely or partially within a building . .

Ariacy i & SuLiGing.

1.16 Unit Boundaries. “As-built” plat and exterior walls maintained by Unit owner.

1. 17 Unit Owner(s). The person or persons, including the Declarant, owning a Unit in
fee simple. : '

1.18 Townhome(s). The townhome(s) created by this Declaration and' the same
definition as Units,

ARTICLEIL
EASEMENTS

2.1  Encroachments. In the event that, by reason of the construction, reconstruction.
rehabilitation, alteration or improvement of the buildings or improvements comprising a part of
the Property, any part of the Common Elements now or hereafter encroaches upon any part of
any Unit, or any part of Common Elements an easement for the continued existence and
maintenance of each such encroachment is hereby declared and granted and shall continue for so
long as each such encroachment exists; provided that in no event shall an easement for such
encroachment be created if such encroachment is detrimental to or interferes with the reasonable
use and enjoyment of the Common Elements or Units so encroached upon.
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22 Easements to Repair, Maintain, Restore and Reconstruct. Wherever in, and
whenever by,

this Declaraticn, or the Bylaws, a Unit Owner, the Association, the Board or any
other person, is authcrized to enter upon a Unit or the Common Elements to inspect, repair,
maintain, restore or reconstruct all or any part of a Unit or the Common Elements, such

casements as are necessary for such entry and such repair, maintenance, restoration or
reconstruction are hereby declared and granted.

23  Easements for Utilities. The Units and Common Elements shall be, and are
hereby, made subject to easements in favor of the Declarant (until Declarant shall have satisfied
all of its obligations under the Declaration and Bylaws and all commitments in favor of any Unit
Owner and the Association), the Association, appropriate utility and service companies and
governmental agencies or authorities for such utility and service lines and equipment as may be
necessary or desirable to serve any portion of the Property. The easements provided for by this
Section 2.3 shall include, without limitation, rights of Declarant, the Association, any company
providing utility installation or maintenance, any service company, and any governmental
agency or authority to install, lay, maintain, repair, relocate and replace gas lines, pipes and
conduits, water mains and pipes, sewer and drain lines, telephone wires and equipment,
television and equipment facilities (cable or otherwise), electrical wires, conduits and equipment
and ducts and vents and any other appropriate equipment and facilities over, under, through,
along and on the Units and Common Elements. Notwithstanding the foregoing provisions of this
Section 2.3, unless approved in writing by the Unit Owner or Unit Owners affected thereby, any
such easement through a Unit shall be located either in substantially the same location as such
acitities of similar faciiities existed at the time of first conveyance of the Unit by the Declarant

to a grantee other than the Declarant, or so as not to materielly interfere with the use of
occupancy of the Unit by its owners. : '
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24 Declarant’s Easement. Declarant hereby reserves such easements through the
Common Elements as may be reasonably necessary for the purposes of discharging its
obligations, exercising Special Declarant Rights, and completing the development and

construction of the Townhome(s), which easements shall exist as long as reasonably necessary
for such purpose,

25  Easements to Run With Land. All easements and rights described in this Article
II are appurtenant easements running with the land, and except as otherwise expressly provided
in this Article ITI shall be perpetually in full force and effect, and shall inure to the benefit of and
be binding upon Declarant, its successors and assigns owning the Property, or any portion
thereof, Declarant’s mortgagees, the Association, Unit Owners, Occupants, First Mortgagees and
any other person having any interest in the Unit or any part thereof. The Unit and every part
thereof shall be conveyed and encumbered subject to and together with all easements and rights

described in this Article II, whether or not specifically mentioned in any such conveyance or
encumbrance,
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ARTICLE 1IL
RESTRICTIONS, CONDITIONS AND COVENANTS

3.1 Compliance with Declaration, Bylaws and Rules and Regulations. Each Unit

Owner and Occupant shall comply with this Declaration, the Bylaws, the Articles of

Incorporation of the Association, and the Rules and Regulations promulgated by the Board or the

Association, as amended. Failure to comply shall be grounds for an action by the Association,

an aggrieved Unit Owner, or any person adversely affected, for recovery of damages, injunction,
} or other relief.

32 icted: Use by Declarant,

(@  Except as may be otherwise sxpressly provided in this Declaration, each Unit
may be used for general office purposes and for such other purposes as are incidental to the use
of offices and are, in the opinion of the Board in its sole discretion, consistent with the
maintenance of the general character of the Property as a first class office townhome.

(b)  Except as reserved by Declarant, no advertising signs, billboards, unsightly
objects or nuisances shall be erected, placed or permitted to remain on the Property subject to
this Declaration without the prior written approval of the Board.

{c)  The foregoing provisions of this Section or any other provision of this Declaration
or the Bylaws notwithstanding, Declarant shall have an easement to maintain sales offices and
models for sales of Units. Declarant shall have the right to relocate, from time to time, and to
discontinue and reestablish, from time to time, within the Development, until all of the Units
have been conveyed to a Unit Owner other than a Declarant, any one or more of such offices or
models. Declarant also shall have the right to change the use or combination of uses of such
offices or models, provided that such offices or models shall be used only for sales offices or
models,

(d)  Declarant shall also have an easement to maintain signs on the Common Elements
advertising the property until all of the Units have been conveyed to Unit Owners other than a
Declarant. Declarant shall remove all such signs not later than thirty (30) days after all of the
Units have been conveyed to Unit Owners other than Declarant and shall repair or pay for the
repair of all damage done by removal of such signs.

3.3  Hazardous Use and Waste. Nothing shall be done to or kept in any Unit or the
Common Elements that will increase any rate of insurance maintained with respect to the
property without the prior written consent of the Board. No Unit Owner or Occupant shall
permit anything to be done to or kept in his Unit or the Common Elements that will result in the
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cancellation of insurance maintained with respect to the property, or that would be in violation of
any law, or that will result in the commitment of waste (i.e., damage, abuse, or destruction) to or
in his Unit or the Common Elements.

34  Alterations of Common Elements. No Unit Owner or Occupant, except Declarant
during the Declarant Control Period, shall alter, construct anything upon, or remove anything
from, the Common Elements, or paint, decorate, landscape or adorn any portion of the Common
Elements, without the prior written consent of the Board.

3.5  Lease of Townhome(s). Any lease of a Townhome(s) or portion thereof shall be
in writing and shall provide that the terms of the lease shall be subject in all respects to the
Declaration, Bylaws and Rules and Regulations for the property and that any failure by the
lessee to comply with all the terms of such documents shall constitute a default under the Lease.

3.6  Rules and Regulations. In addition to the foregoing restrictions, conditions and
covenants concerning the use of the property, reasonable rules and regulations not in conflict
therewith and supplementary thereto may be promulgated and amended from time to time by the
Board or the Association, as more fully provided in the Bylaws.

3.7  Restrictions, Conditions and Covenants to Run With Land. Each Unit Owner and
Occupant shall be subject to all restrictions, conditions and covenants of this Declaration, and all
such restrictions, conditions and covenants shall be deemed to be covenants running with the
land, and shall bind every person having any interest in the Property, and shall inure to the
benefit of every Unit Owner.

3.8  Access Easement. Each Unit Owner shall have the access and common area
easement rights and privileges.

39 - Use of the Fasements and Property Rights. The use of the easements and
property rights granted herein shall be subject in all respects to the restrictions, conditions and

covenants of the Millers Creek Master Owners Association and the expenses therefore shall be
an obligation of the Association.

3.10  Access to Units. The Association and its agents shall have access to each Unit
from time to time during reasonable working hours, upon oral or written notice to its Unit Owner
or Occupant of the Unit, as may be necessary for the maintenance, repair or replacement of any
of the Common Elements. The Association and its agents shall also have access to each Unit at
all times without notice, as may be necessary to make emergency repairs to prevent damage to
Common Elements or to other Units.
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3.11 Party Walls.

a. GENERAL RULES OF LAW TO APPLY. Each wall which is built as a part
of the original construction of the offices upon the Properties and placed on the dividing line
between Lots shall constitute a party wall and to the extent not inconsistent with the provisions
of this Article, the general rules of law regarding party walls and liability for property damage
due to negligence, or willful acts or omissions shall apply thereto.

b. REPAIR AND MAINTENANCE. The cost of reasonable repair and
maintenance of a party wall shall be shared by the Owners who make the use of the wall in
proportion to such use.

¢. DESTRUCTION BY FIRE OR OTHER CASUALTY. If a party will is
destroyed or damaged by fire or other casualty, any Owner who has used the wall may restore it,
and if the other Owners thereafter make use of the wall, they shall constitute to the cost of
restoration thereof in proportion to such use without prejudice, however, to the right of any such
Gwners to call for a larger contribution form the others under any rule of law regarding liability
for negligent or willful acts or omissions.

d. WEATHERPROOFING. Notwithstanding any other provisions of this
Article, and Owner by his negligent or willful act causes the party wall to be exposed to the
elements shall bear the whole cost of furnishing the necessary protection against such elements
and repairing any damage resulting from such exposure.

e. RIGHT TO CONTRIBUTION RUNS WITH LAND. The right of any Owner
to contribution from any other Owner under this Article shall be appurtenant to the land and
shall pass to such Owner’s successors in title.
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ARTICLEIV.
ASSESSMENTS

4. 1Assessment Liens. The Board has the power to levy assessments against the Units
for Common Expenses. Such assessments, together with a late payment charge of One Hundred
Fifty and No/100 Dollars (8150.00) for assessment which remains unpaid for more than thirty
(30) days past the due date with interest at the rate of eighteen percent (18%) per annum, costs
and reasonable attorney’s fees shall be a lien on the Units against which they are assessed, and if
and payment thereof becomes delinquent, the lien may be foreclosed and the Unit sold, or a
money judgment obtained against the persons liable therefor, all as set forth in the Bylaws.

42  Personal Liability of Transferees; Statement; Liability of First Mortgage

(a)  The personal obligation for assessments which are delinquent at the time of
transfer of a Unit shall not pass to the transferee of said Unit unless said delinquent assessments

are expressly assumed by said transferee.
n (a) above shall be entitled to a statement from the

and such transferee’s Unit shall not be subject to a
nit in excess of the amount therein set forth.

()  Any transferee referred to i
Board, pursuant to Section 4.2 of the Bylaws,
lien for any unpaid assessments against such U

(6)  Where a First Mortgagee, or other person claiming through such First Mortgagee,
pursuant to the remedies provided in a mortgage or deed of trust, or by foreclosure or by deed, or
assignment, in lieu of foreclosure, obtains title to a Unit, the liability of such First Mortgagee or
such other person for assessments shall be only for the assessments, or instaliments thereof, that
would become delinquent, if not paid, after acquisition of title. For purposes hereof, title to a
Unit shall be deemed acquired by foreclosure upon expiration of the applicable period of

redemption,

(d)  Without releasing the transferor from any liability therefore, any unpaid portion
of assessments which is not a lien under (a) above, or, resulting, as provided in (c) above, from
the exercise of remedies in a mortgage or deed of trust, or by, foreclosure thereof or by deed, or

assignment, in lieu of such foreclosure, shall be a Common Expense collectible from all Unit

Owners, including the transferee under (b) above and the First Mortgagee of such other person
by deed, or assignment, in lieu of

under (c) above who acquires ownership by foreclosure or
foreclosure.

ntribution Toward Common Expenses. No

43 No Exemption from Liability fo
Unit Owner may exempt himself from liability for his share of the Common Expenses assessed
by the Association by waiver of the use or enjoyment of any of the Common Elements or by

abandonment of his Unit or otherwise.
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44  Date of Commencement of Annual Assessments. The annual assessments
provided for herein shall commence as to all Units on the first day of the month following the
conveyance of the first Unit by the Declarant. The first annual assessment shall be adjusted
according to the number of months then remaining in that fiscal year,

4.5  Assessments. Assessments shall be due and payable in advance annually. The
initial annual assessment shall be One Thousand One Hundred Seventy Dollars ($1,170.00).

ARTICLE V.
I CEME
y IMPROVEMENTS

5.1 Common Elements.
PROPERTY RIGHTS OF OQOWNERS. As more particularly set forth or limited in this

Declaration and the governing documents of the Association, each Unit Owner, as a member of
the Association, and subject to the terms and conditions thereof, shall have the right to the
Association Common Elements and any improvements now or hereafter located thereon.
Currently, there are no Association Common Elements owned by the Association. = As set forth
herein, Declarant has reserved the right, in its sole discretion, to convey or cause to be conveyed
to the Association from time to time and without the consent of the Association or its members,
any portion of the “Properties” as defined herein, including any additional property annexed by
Declarant. The Association shall accept any such conveyance of property, and thereafier suc

property shall be held and maintained by the Association as Common Elements. Declarant may
construct or cause to be constructed sidewalks, and related walkways, driveways, parking and
other facilities on any such Common Elements. Other improvements, which may include but
shal! not be limited to roadway, retentior: or detention ponds or erosion control devices, may be
located on any such Common Elements.

a) By the Association, The management, replacement, maintenance, repair,
alteration, and improvement of the Common Elements shall be the responsibility of the
Association (provided such responsibility may be assigned by the Association to the Professional
Center Association described in the Professional Center Declaration with regard to the Common
Elements that are not Limited Common Elements, and so long as the Association pays for the
costs associated with the assumption of such responsibilities), and subject to the provisions of
Section 5.2 hereof, the cost thereof shall be a Common Expense to the extent not paid by Unit
Owners pursuant to Section 5.1 (b) hereof. In addition, the Association shall be responsibie for
providing and paying for gutters, painting, exterior maintenance painting for all Units. The
Association will not be responsible for utilities. All damage caused to a Unit by any work on or
to the Common Elements done by or for the Association shall be repaired by the Association,
and the cost thereof shall be a Common Expense.
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